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 Equity Transfer Agreement 

This Equity Transfer Agreement (hereinafter referred to as the “Agreement”) is made on 

September 22, 2017 (hereinafter referred to as the “Execution Date”) by and between: 

(1) Beibu Gulf Port Co., Ltd. (北部湾港股份有限公司 ), a company duly 

incorporated and validly existing under the laws of the PRC, and having its 

registered address at 广西北海市海角路 145 号 (hereinafter referred to as the 

“Purchaser”); and 

(2) Harris Supreme International Ltd (hereinafter referred to as  “Harris” or 

“Seller”), a company duly incorporated and validly existing under the laws of 

British Virgin Islands and having its registered address at Vanterpool Plaza, 2nd 

Floor, Wickhams Cay I, Road Town, Tortola, British Virgin Islands.  

The Purchaser, and the Harris are hereinafter referred to collectively as the “Parties” and 

individually as a “Party”. PT AKR Corporindo Tbk (“AKR”) and Harris shall be 

collectively referred to as the “Sellers”. 

WHEREAS: 

(A) Harris Supreme International Ltd (“Harris”) is the legal and beneficial owner 

holding the 5.36% Equity Interest in Guangxi Guigang AKR Container Port Co., Ltd. 

(广西贵港爱凯尔集装箱港务有限公司)(the “Company“) . 

(B) Harris wishes to sell to the Purchaser all the Equity Interest held by Harris in the 

Company and to assume the obligations on the Seller under this Agreement, and the 

Purchaser wishes to purchase from Harris the Equity Interest held by Harris in the 

Company and assume the obligations imposed on the Purchaser under this 

Agreement, pursuant to the terms and conditions of this Agreement.  

NOW, THEREFORE, based on the principles of equality and mutual benefit and 

subject to the all the Applicable Laws, the Parties agree, through the amicable 

negotiation, as follows: 

1. Definitions and Interpretation 

1.1. Definitions 

In this Agreement, unless the context otherwise requires, the capitalised terms of this 

Agreement shall have the meanings ascribed to them in Part 1 of Schedule 1 to this 

Agreement. 

1.2. Interpretation 

In this Agreement, unless the context otherwise requires, the rules of interpretation 

set out in Part 2 of Schedule 1 to this Agreement shall apply. 
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2. Purchase of Equity Interest 

2.1. Agreement to Purchase 

2.1.1. On and subject to the terms of this Agreement, the Seller agrees to sell and 

transfer the legal ownership of, and the Purchaser agrees to purchase and 

accept the transfer of the 5.36% Equity Interest in the Company held by the 

Seller (hereinafter referred to as the “Sale Equity”) .  

2.1.2. The Sale Equity shall be sold free from any and all Encumbrances and other 

third party rights of any nature whatsoever, together with all rights attached 

or accruing to them at the Closing Date (including but not limited to the 

capital reserve, if any), and in particular together with all profits or losses 

accruing to the Sale Equity in the period between 1 June 2017 and the Closing 

Date (for avoidance of any doubt, all profits or losses accruing to the Sale 

Equity up to 31 May 2017 shall be enjoyed or borne by the Seller).  

2.2. Consideration 

2.2.1. Subject to satisfaction or waiver of the Conditions Precedent pursuant to 

Clause 3.2 hereof, the Purchaser shall pay to Harris RMB 6,035,164.51 as the 

consideration for purchase of the Sale Equity. 

2.2.2. Any PRC Taxes which each Party may be subject to as a result of the 

transaction contemplated under this Agreement shall always be the 

responsibility and liability of such Party and paid in accordance with the 

Applicable Laws. Any deduction required by tax authorities to any amount to 

be paid to the Seller shall be approved in advance by the Seller before the 

deduction takes place, and relating to that the Purchaser shall provide 

adequate supporting documents, certificates and other required explanation 

for related tax deduction amount in accordance with applicable laws, 

regulations and treaties.  

3. Conditions 

3.1. Conditions for Filing and Closing 

The Closing under Clause 5 hereof shall be conditional upon satisfaction or waiver 

of each of the conditions precedent set out in Clause 3.2 hereof below in accordance 

with this Clause 3 (hereinafter referred to as the “Conditions Precedent”). 

3.2. Conditions Precedent 

3.2.1. Reporting and Filing Conditions Precedent.  

Upon completion of the following Conditions Precedent, the Seller shall be 

obligated to, at the request of the Purchaser, carry out related procedures at 

MOFCOM and AIC for registering the Purchaser as the new shareholder of 

the Sale Equity, new director and other senior executives to be appointed by 

the Purchaser, and New AoA:  



3 

(i) Each of the Purchaser and the Seller has duly executed this Agreement; 

(ii) Each of the Purchaser and the Seller has consummated such relevant 

internal corporate review and approval procedures as necessary for 

execution of, performance of and compliance with this Agreement and 

for the transaction contemplated hereunder;  

(iii) All of the conditions as set forth in Clause 3.2.1 (iii) to (xi) of AKR 

SPA have been met to the satisfaction of the Sellers;  

(iv) Purchaser has provided the Seller with the information about the new 

directors, supervisors, legal representative and general managers of 

the Company appointed/nominated by the Purchaser and other 

information needed for completing relevant procedures at MOFCOM, 

AIC, SAFE and other authorities. 

3.2.2. Closing Conditions Precedent include: 

(i) Conditions Precedent for Seller.  

The Seller’s completion of the Closing shall be conditional upon 

satisfaction or waiver of the following conditions: 

(a) The representations and warranties made by the Purchaser on 

the date hereof are true, correct, accurate, complete and not 

misleading; 

(b) The Purchaser has performed and complied with such relevant 

commitments, obligations and conditions as specified herein, 

except those expressly stated under this Agreement to be 

performed only after the Closing in fact takes place;  

(c) The Purchaser shall, to its best efforts and to the extent 

practicable, have obtained all such relevant approval documents 

approving this Agreement and the transaction contemplated 

hereunder as issued by Guangxi Beibu Gulf International Port 

Group Co. Ltd (广西北部湾国际港务集团有限公司) or other 

approval or procedures as may be required from SASAC or other 

relevant authorities; and 

(d) The Purchaser has provided to the Seller with all of the related 

tax clearance certificates evidencing all relevant tax clearance 

needed for remitting all of the amounts under Clause 2.2.1 

hereof to the Seller offshore has been duly completed. 

(ii) Conditions Precedent for Purchaser.  
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The Purchaser’s completion of the Closing shall be conditional upon 

satisfaction or waiver of the following conditions: 

(a) The representations and warranties made by the Seller on the 

date hereof are true, correct, accurate, complete and not 

misleading; 

(b) The Seller has performed and complied with such relevant 

commitments, obligations and conditions as specified herein, 

except those expressly stated under this Agreement to be 

performed only after the Closing in fact takes place; 

(c) The Seller has consummated relevant approval or completed its 

reporting requirements as may be required from regulatory 

authorities  or other authorities for execution of, performance of 

and compliance with this Agreement and for the transaction 

contemplated hereunder; and 

(d) The Seller shall, to its best efforts and to the extent practicable, 

(A) have consummated filing and registration with the 

MOFCOM in respect of this Agreement and the 

transaction contemplated hereunder; and 

(B) procure that the competent AIC has registered the 

Purchaser as the shareholders of the Sale Equity and 

registered new directors, senior executives appointed by 

the Purchaser and New AoA, and has issued the new 

business license. 

3.2.3. A Party shall, within five (5) Business Days after becoming aware of any fact 

or circumstance that may constitute a hindrance to satisfaction of any of the 

Conditions Precedent listed in Clause 3.2.1 and 3.2.2 above, notify other 

Parties in writing of the existence of such fact or circumstance. The Seller or 

the Purchaser shall, immediately after satisfaction of all the Conditions 

Precedent for it, notify the other Party in writing. 

3.2.4. Either Party shall provide its proactive and necessary assistance and 

collaboration to the other Party when the other Party conducts such relevant 

matters which it is responsible for consummating as set out in this Clause 3 

above, including but not limited to Purchaser providing cooperation and 

assistance to the Seller. 

3.3. Non-satisfaction/Waiver 

3.3.1. Each Party shall, to its best efforts and to the extent practicable, satisfy the 

Conditions Precedent above as soon as possible to the satisfaction of the other 

Party provided, however, that it must consummate all the Conditions 

Precedent before the expiry date of 90 days immediately following the date 
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hereof (hereinafter referred to as the “Final Deadline”). Without prejudice to 

Clause 3.2, if any of the Conditions Precedent listed in Clause 3.2.1 and 3.2.2 

hereof is neither satisfied nor waived before the Final Deadline, either Party 

shall have the right to, at its own discretion, 

(i) terminate this Agreement pursuant to Clause 7.2.4 hereof; or 

(ii) deal with the scenario in the way otherwise covenanted by and 

between the Parties, 

provided, however, that any satisfaction or waiver of any Condition Precedent 

pursuant to this Clause 3.3 shall not constitute or operate as a waiver of any right of 

that Party to make a claim against any breach by the other Party of any of the terms 

and conditions of this Agreement. 

4. Undertakings 

4.1. Purchaser’s Undertakings 

The Purchaser agrees and undertakes to implement the following acts: 

(i) Before the Closing Date, if it does need to purchase the Sale Equity 

via any of its subsidiaries or Affiliates of the Purchaser, the Purchaser 

shall notify the Seller as early as possible and shall consummate all 

the formalities and work in relation to such adjustment in due course 

of time for its completion of the Closing on the Closing Date (no 

matter the Sale Equity is purchased by the Purchaser itself or via any 

of its subsidiaries or Affiliates), including but not limited to entry into 

an equity transfer agreement in the form and substance consented and 

recognized by the Seller in advance (in the same form and substance 

as this Agreement (except the buyer under such agreement shall be 

such subsidiaries or Affiliates), which binds such subsidiaries or 

Affiliates to the conditions agreed between the Purchaser and the 

Seller under this Agreement), consummation of all the relevant 

reviews by the competent governmental authorities and its internal 

formalities, and shall bear all the expenses incurred in respect of such 

adjustment and the additional costs and losses incurred by the Seller, 

if any (for avoidance of any doubt, the Purchaser or the Seller shall 

bear its own costs and expenses respectively incurred to it as result of 

the first time of such adjustment, but after the first time of such 

adjustment all costs and expenses incurred to both Purchaser and the 

Seller shall all be borne by the Purchaser alone);  

(ii) The Purchaser shall, on the Closing Date, perform all of its obligations 

under Clause 5 hereof. 

(iii)  At any time, the Purchaser shall ensure that the funds used by it or any 

of its subsidiaries or Affiliates to purchase the Sale Equity are lawful 

and valid and are used for such intended purchase purpose under this 

Agreement; 
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(iv) After the Closing in fact takes place, the Purchaser shall ensure the 

stability of the current teams of the Company, and ensure the 

compensation and benefits enjoyed by the current team or employee 

shall remain unchanged, provided that such compensation and benefits 

enjoyed by the current team or employee and related evaluation 

criteria for granting benefits have been properly included in their 

employment contract or other written document prior to the Execution 

Date;  

(v) On the Closing Date, the Purchaser shall transfer all proceeds received 

from the Escrow Account to the designated accounts of the Seller to 

pay the purchase consideration as provided under Clause 2.2.1;  

(vi) Without prejudice to Part II of Schedule 2 hereof, at any time, the 

Purchaser agrees to or ensure other relevant parties to cooperate and 

assist the Seller to complete all relevant procedures at all relevant 

authorities and other steps for the transaction under this Agreement, 

and ensuring that any offshore account designated by the Seller 

receives all amounts under Clause 2.2.1 hereof or its related remittance 

in a timely and smoothly manner, but in any event no later than one 

month after the Closing Date, and the Purchaser further agrees to fully 

compensate the Seller for any loss or damages to the Seller when the 

account designated by the Seller does not receive all the amounts 

above within the above timeframe, except this is not reasonably 

attributable to the Purchaser despite its best efforts to so cooperate and 

assist (including non-cooperation by the government or the Seller, 

force majeure etc); and 

(vii) At any time before all amounts under Clause 2.2.1 hereof have been 

in fact received by the offshore account designated by the Seller, the 

name of the Company shall not be changed.  

 

5. Closing 

5.1. Date and Place of Closing 

The Parties agree that the Closing shall take place in Guigang within five (5) 

Business Days after all the Conditions Precedent have been satisfied or waived 

pursuant to Clause 3 hereof and Parties target to proceed with the Closing on or about 

23 October 2017, or at such other time and place as probably agreed or otherwise 

confirmed by the Parties. 

5.2. Seller’s Obligations on Closing 

On the Closing Date, the Seller shall perform its obligations listed in Part I of 

Schedule 2 to this Agreement. 
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5.3. Purchaser’s Obligations on Closing 

On the Closing Date, the Purchaser shall perform its obligations listed in Part II of 

Schedule 2 to this Agreement. 

5.4. Completion of Closing 

For the avoidance of doubt, the Closing under this Clause 5 shall be deemed 

completed after the Seller and the Purchaser have duly and de facto completed all 

the handover matters under Clauses 5.2 and 5.3 hereof above. 

6. Representations and Warranties 

6.1. Seller’s Warranties  

6.1.1. The Seller represents and warrants to the Purchaser on the Execution Date in 

the terms set out in Schedule 5 hereto (hereinafter referred to as the “Seller’s 

Warranties”) that each of the Seller’s Warranties listed in Schedule 5 hereto 

is accurate, true and not misleading on the date hereof. 

6.1.2. The Seller confirms that the Purchaser’s entry into this Agreement relies on 

the Seller’s Warranties. 

6.2. Purchaser’s Warranties  

6.2.1. The Purchaser hereby represents, warrants and undertakes to the Seller on the 

date hereof as follows: 

(i) the Purchaser has the full power and authority to enter into, perform 

and deliver this Agreement and to perform the transaction 

contemplated under this Agreement, and is duly incorporated or 

organized and existing under the laws of the jurisdiction of its 

incorporation or organization; 

(ii) the execution and delivery of this Agreement, and the performance of 

the transaction contemplated under this Agreement, by the Purchaser 

have been duly authorized by all the necessary corporate or other 

actions of the Purchaser, including without limitation of having 

obtained internal approval and authorization, permission and 

authorization from government authority or related department, 

individual; and 

(iii) the execution and delivery of this Agreement, and the performance of 

the transaction contemplated under this Agreement, by the Purchaser 

do not and will not: 

(a) breach, or constitute a default under, the Constitutional 

Documents of the Purchaser; 

(b) result in a breach of, or constitute a default under, any Contract 

to which the Purchaser is a party or by which it is or its real 
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properties or Assets are bound, or result in acceleration of any 

obligation under any loan agreement; or 

(c) result in a breach or violation of or an incompliance under any 

Applicable Law applicable to the Purchaser. 

6.2.2. The Purchaser confirms that the Seller’s entry into this Agreement relies on 

the warranties in Clause 6.2.1 above. 

7. Term and Termination  

7.1. This Agreement shall become effective upon the due execution of this Agreement by 

the Parties and shall continue in force until terminated pursuant to this Clause 7.  

7.2. Subject to Clause 7.3 of this Agreement, this Agreement can terminate: 

7.2.1. if, at any time prior to the Closing, any Party breaches any of the terms and 

conditions hereof and, within thirty (30) days immediately after other Parties 

issue a written notice demanding the breaching Party to rectify the breach, 

fails to rectify such breach; 

7.2.2. at any time prior to the Closing upon the mutual written agreement of the 

Parties; 

7.2.3. at any time prior to the Closing if any legal proceeding, bankruptcy or 

insolvency arises in respect of any Party or the Company and the Parties 

reasonably believe in good faith that it is impracticable or inadvisable to 

proceed with the Closing in view of such legal proceeding, bankruptcy or 

insolvency; 

7.2.4. if, for whatever reason, any of the Conditions Precedent under Clauses 3.2.1 

and 3.2.2 hereof is not satisfied or waived (by the Party who has the right to 

waive) before the Final Deadline pursuant to Clause 3 hereof, unless 

otherwise covenanted by and between the Parties; or 

7.2.5. if, for whatever reason, the Parties fail to de facto carry out the Closing under 

Clause 5 hereof within 60 days immediately following the Closing Date, or, 

although the Closing is carried out, all and any of the matters specified in 

Clause 5 hereof are not de facto and duly consummated within 60 days 

immediately following the Closing Date, unless otherwise covenanted by and 

between the Parties. 

7.3. If a Party fails, to its best efforts and to the extent practicable, to consummate the 

relevant matters that it shall be responsible under Clauses 3 and 5 hereof, resulting 

in that the scenario set out in Clause 7.2.4 or 7.2.5 hereof above occurs, that Party 

shall have no right to demand termination of this Agreement on the ground of 

operation of Clause 7.2.4 or 7.2.5 hereof above. If a Party fails to complete any of 

the relevant matters that it shall be responsible under Clauses 3 and 5 hereof by the 

Final Deadline or within the time period as provided in Clause 7.2.5 hereof due to 

its willful misconduct or gross negligence (except any such failure due to action or 

non-action of government and any reasons out of control by any of the Parties), the 
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other Party or Parties shall be entitled to terminate this agreement and demand for a 

liquidated damage payable by the failing Party in an amount equivalent to 10% of 

the total amounts under Clause 2.2.1 hereof. 

7.4. Effect of Termination  

If this Agreement terminates pursuant to Clause 7.2 above, the following shall apply: 

(i) If the legal title to the Sale Equity has been transferred to the Purchaser and 

the Purchaser has rendered any payment to the Seller, the Purchaser shall, 

within thirty (30) days thereafter, consummate all the work in relation to 

reversal of the legal title to the Sale Equity back to the Seller (including but 

not limited to Purchaser’s proactive collaboration to consummate such 

relevant registration with or review by the AIC and other governmental 

authorities as necessary for change the shareholder of the Sale Equity back to 

the Seller), and the Seller shall, after consummation of such reversal, repay the 

Purchaser an amount equal to the payment that has been rendered by the 

Purchaser, or assist the termination of the escrow agreement with the Escrow 

Bank and return of the funds in the Escrow Account to the Purchaser; and 

(ii) Neither Party shall own or hold any demand or claims (no matter the nature 

whatsoever) towards or against the other Party under this Agreement save for 

any rights and liabilities of each Party that have accrued before termination of 

this Agreement. 

7.5. Survival 

Clauses 7.4 (Effect of Termination), 8 (General Provisions)(excluding Clause 8.15 

hereof), and this Clause 7.5 (Survival) shall survive the termination of this 

Agreement. 

8. General Provisions 

8.1. Confidentiality 

8.1.1. Except otherwise set out in this Clause 8.1, each Party to this Agreement shall 

keep confidential the Confidential Information of the other Parties, and shall 

not use the same for any purpose outside the scope of this Agreement or 

disclose the same to any third party, save where: 

(i) any disclosure of the Confidential Information is to the recipient’s 

shareholders, employees, directors, professional advisors, investors 

and investment committee members; provided that such disclosure is 

necessary for that Party to perform its obligations, or exercise its 

rights, under this Agreement and the recipient’s shareholders, 

employees, directors, professional advisors, investors and investment 

committee members (i) are under a similar obligation of 

confidentiality to the other Party or (ii) are otherwise under a binding 

professional obligation of confidentiality; and  
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(ii) any disclosure of the Confidential Information is required by any law, 

or any court, arbitral tribunal, tax authority or regulatory authority 

with jurisdiction, or any rule of any stock exchange. 

8.1.2. For the purpose of this Clause, “Confidential Information” means the 

signing of this Agreement or the information in or referred to in this 

Agreement, and the information, either orally or in writing, relating to 

business operation, business strategy, business planning, investment 

planning, turnover, clients, market development, technology, research and 

development, financial affairs or other matters concerning a Party or its 

Affiliates. 

8.1.3. The Confidential Information does not include the information which: 

(a) is or becomes generally known to the public; 

(b) has been obtained by the relevant Party or the relevant Party may 

obtain by itself; 

(c) was already lawfully in the possession of the receiving Party of such 

information prior to its disclosure and is not from any other party; or 

(d) is independently developed by the receiving Party of such information 

without reference to the Confidential Information, 

including, without limitation, all the reports and notes containing or derived 

from such information and all copies (including electronic copies), 

counterparts, reprints and translations thereof. 

8.2. Costs and Charges 

8.2.1. Unless otherwise provided in this Agreement or agreed in writing by the 

Parties, each Party to this Agreement shall bear its own costs incurred by it in 

relation to the execution and implementation of this Agreement (including, 

without limitation, legal fees and auditors’ fees). 

8.2.2. Each Party shall bear all the fees, charges, Taxes or their equivalents in all the 

jurisdictions where such fees, charges, Taxes or their equivalents are payable 

by it as a result of the execution of this Agreement and the transaction 

contemplated under this Agreement in accordance with applicable laws and 

regulations. 

8.3. Breach 

In case of any breach of this Agreement by a Party, it shall indemnify other Parties 

from and against the losses resulting from such breach. Each Party shall, when or 

after it is aware of any event where other Party breaches this Agreement, judge in 

good faith the losses that may result from such event and immediately take all the 

reasonable measures to mitigate the losses which it may suffer. For the avoidance of 

doubt, the scenario where, in order to consummate the matters in respect of the 

Conditions Precedent which a Party is responsible to consummate under Clause 3 
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hereof, that Party has, based on a reasonable judgment, acted to its best efforts and 

to the extent practicable and fails to consummate such matters never constitutes a 

breach under this Clause 8.3. 

8.4. Notice 

8.4.1. Each notice, demand or other communication (hereinafter referred to as the 

“Notice”) given or made by any Party under this Agreement shall be written 

in Chinese and English and sent or posted to other Parties by facsimile, e-mail 

or courier. The date on which the Notice shall be deemed to have been 

effectively delivered shall be determined according to the following: 

(i) a Notice personally delivered shall be deemed to have been effectively 

delivered on the date of personal delivery; 

(ii) a Notice sent by mail shall be deemed to have been effectively 

delivered on the fifth (5th) Business Day immediately following the 

date on which the Notice is sent by postage prepaid registered airmail 

(subject to the postmark affixed), or on the third (3rd) Business Day 

immediately after the Notice is delivered to an internationally 

renowned courier service agency; and 

(iii) a Notice sent by facsimile or e-mail shall be deemed to have been 

effectively delivered on the first (1st) Business Day immediately 

following the date of issue indicated on such document; provided, 

however, that a Notice sent by e-mail shall be accompanied by the 

same in facsimile, and vice versa. 

All the Notices shall be sent to the following addresses of the Parties, unless 

a Party has notified other Parties of any change in such address pursuant to 

this provision. 

If to the Seller: Address: 中国广西柳州静兰路 38号 

E-mail: karen.lin@khalista.com.cn 

Facsimile: 3160-980 

Attention to: Karen 
 

If to the Purchaser: Address: 广西南宁市青秀区金浦路 33号港

务大厦 916室 

E-mail: 553972556@qq.com 

Facsimile: +86-07712519952 
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Attention: 罗进光 

 

8.5. Amendment 

This Agreement may not be amended, modified or supplemented unless by 

consensus through a written instrument executed by the Purchaser and the Seller. 

8.6. Waiver  

No waiver of any provision of this Agreement may become effective unless and until 

set forth in a written instrument executed by the Party waiving such provision.  No 

failure or delay by a Party in exercising any right, power or remedy under this 

Agreement shall operate as a waiver of the same, nor shall any single or partial 

exercise of the same preclude any further exercise thereof or the exercise of any other 

right, power or remedy. Without limiting the foregoing, no waiver by a Party of any 

breach by any other Parties of any provision hereof shall be deemed to be a waiver 

of any subsequent breach of that provision or any other provision hereof. 

8.7. Rights Cumulative 

The rights, powers and remedies provided for herein are cumulative and not 

exclusive of any rights, powers and remedies provided for by law. 

8.8. Entire Agreement and Discrepancy 

This Agreement shall constitute the whole agreement by and between the Parties 

relating to the subject matter hereof and supersede any prior negotiation, agreement 

or understanding, whether oral or in writing, relating to the subject matter hereof. 

8.9. Severability 

Each and every obligation under this Agreement shall be treated as a separate 

obligation, and can be severally enforceable as such or in the event of any obligation 

or obligations being or becoming unenforceable in whole or in part.  To the extent 

that any provision or provisions of this Agreement are invalid, illegal or 

unenforceable, they shall be deemed to have been deleted from this Agreement, and 

any such deletion shall not affect the validity, legality or enforceability of this 

Agreement of the remaining provisions hereof not so deleted. 

8.10. Transfer; Assignment 

No Party may assign its benefits or obligations, or any part of its rights, benefits or 

obligations, under this Agreement without the prior written consent of other Parties. 
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8.11. Governing Law 

This Agreement shall be governed by and interpreted in accordance with the laws of 

the PRC.  

8.12. Dispute Resolution 

8.12.1. The Parties agree that any disputes, conflict, claim or demand (hereinafter 

referred to collectively as the “Dispute”) arising from or in relation to this 

Agreement or any breach, termination or invalidity of this Agreement 

(including validity, applicability and enforceability of this arbitration clause) 

shall be resolved by the Parties at first through amicable negotiations. 

8.12.2. If the Dispute cannot be resolved within thirty (30) days immediately after a 

Party has given to other Parties a notice requesting the negotiation to resolve 

the Dispute, the Dispute shall be submitted to the Shenzhen Court of 

International Arbitration/South China International Economic and Trade 

Arbitration Commission (SCIA) for arbitration which shall be conducted in 

accordance with its rules then in effect. The place of arbitration shall be 

Shenzhen, and the arbitration proceedings shall be conducted in Chinese and 

English. 

8.12.3. The arbitration tribunal shall consist of three arbitrators. The Party applying 

for arbitration shall appoint one arbitrator in its arbitration application, and 

the responding Party shall, within fifteen (15) days immediately after it 

receives the notice of appointing arbitrator, appoint the second arbitrator. The 

third arbitrator shall be jointly appointed by such two arbitrators within fifteen 

(15) days immediately after the second arbitrator is appointed by the 

responding Party and shall be familiar with commercial legal issues. If any of 

the arbitrators cannot be appointed within the aforesaid timeframe, such 

arbitrator shall be appointed by the Shenzhen Court of International 

Arbitration/South China International Economic and Trade Arbitration 

Commission (SCIA) in accordance with its rules then in effect. 

8.12.4. Any arbitral award shall be final and binding upon the Parties to arbitration 

and shall be enforceable in accordance with the terms of the arbitral award. 

8.12.5. Any arbitral award may be enforced by filing as a judgment in any court of 

competent jurisdiction, or by any other application or proceeding in any such 

court for the enforcement of the arbitral award, as the case may be.  

8.13. Language 

This Agreement is written in Chinese and English. 

8.14. Counterparts 

This Agreement shall be executed in two (2) originals in Chinese and English. Both 

the English version and the Chinese version shall have the same effect.  



14 

8.15. Registration/Filing Document 

In case of any discrepancy or conflict between this Agreement and any document 

submitted to MOFCOM or AIC and other government, this Agreement shall prevail 

and this Agreement shall be used as the only evidence for determining or interpreting 

the rights and obligations of or arrangements between the Parties. 

[The remainder of this page is intentionally left blank.] 



 

IN WITNESS WHEREOF, the duly authorized representatives of the Seller and the 

Purchaser have executed this Agreement on the date first above written. 

 

Seller 

 

Harris Supreme International Ltd 

 

Signed by Authorized Representative:      

 

 



 

 

Purchaser 

Beibu Gulf Port Co., Ltd. (北部湾港股份有限公司) 

 

Signed by Authorized Representative:      

Company Chop: 
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SCHEDULE 1 

DEFINITIONS AND INTERPRETATION 

Part 1 – DEFINITIONS  

“Affiliate” shall mean, in respect of any person, any person who 

directly or indirectly Controls, or is directly or indirectly 

Controlled by, or is under direct or indirect common 

Control with, such person. 

"AKR SPA” Shall mean the Equity Transfer Agreement entered into 

by and between AKR and the Purchaser on the same date 

of this Agreement. 

“Agreement” shall have the meaning ascribed to it in the Introductory 

Paragraph. 

“Applicable Law” shall mean, in respect of any person, any law, rule, 

regulation, directive, treaty, judgment, decree or order of 

any governmental or regulatory authority that is 

applicable to and binding upon such person (including 

any order, directive, notice or policy issued by such 

authority which is generally recognized as so binding). 

“Assets” shall mean all the assets, rights and privileges of 

whatsoever nature and all the goodwill associated 

therewith, including but not limited to all the rights in 

respect of the Contracts, all the Intellectual Property 

Rights and equipment, but excluding the rights in respect 

of real property. 

“Business Day” shall mean a bank working day other than a Saturday, 

Sunday or a statutory holiday in the PRC or Indonesia. 

“Constitutional 

Documents” 

shall mean the articles of association and other 

constitutional documents of a company or enterprise. 

“Closing” shall mean the completion of sale and purchase of the 

Sale Equity pursuant to Clause 5 hereof. 

“Closing Date” shall mean the date on which the Closing takes place, as 

provided under Clause 5.1 hereof. 

“Condition Precedent” shall have the meaning ascribed to it in Clause 3.2.1 

and/or Clause 3.2.2 hereof. 
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“Confidential 

Information” 

shall have the meaning ascribed to it in Clause 8.1 hereof. 

“Contracts” shall mean all the contracts, agreements, licenses, 

engagements, leases, financial instruments, purchase 

orders, commitments and other contractual 

arrangements, which are currently subsisting and not be 

terminated or completed. 

“Control”  shall mean, in respect of a person, the power to directly 

or indirectly direct or cause the direction of the operation 

management or policies of that person, whether through 

the ownership of voting securities, by contract or 

otherwise, and “Controller” shall be construed 

accordingly. 

“Dispute” shall have the meaning ascribed to it in Clause 8.12.1 

hereof. 

“Encumbrance” shall mean any mortgage, pledge, lien, option, power of 

sale, pre-emptive right or  security interest of any kind, 

or any other claim against a ownership right. 

“Equity Interest”  shall mean the total equity interest in the registered 

capital in a company. 

“Escrow Account, 

Escrow Bank 

each shall have the same meaning as its respective 

definition in AKR SPA.  

“Intellectual Property 

Rights” 

shall mean all the trademarks, service marks, registered 

designs, domain names, Confidential Information, brand 

names, database rights and business names and any 

similar rights situated in any country and the benefit 

(subject to the burden) of any of the foregoing (in each 

case whether registered or unregistered and including 

applications for the grant of any of the foregoing and the 

right to apply for any of the foregoing in any part of the 

world). 
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“PRC” shall mean the People’s Republic of China excluding, for 

the purposes of this Agreement, the Hong Kong Special 

Administrative Region, the Macau Special 

Administrative Region and Taiwan. 

“Renminbi” or “RMB” shall mean Renminbi, the lawful currency of the PRC for 

the time being. 

“Sale Equity” shall have the meaning ascribed to it in Clause 2.1.1 

hereof. 

“AIC” shall mean the State Administration for Industry and 

Commerce, together with any of its branches. 

“Taxes” shall mean any and all forms of taxes, contributions, fees, 

sharing payments, withholdings and fees of any nature 

levied by, or payable to, any tax authority or other 

governmental authority (including but not limited to any 

value added tax, sales tax, income tax or social security 

contributions and any other payroll taxes, business tax, 

stamp or other duty, levy, impost, charge, fee, deduction, 

penalty or withholding imposed, levied, collected or 

assessed), and include any penalty, late payment fee, 

surcharge and interest arising therefrom. 

“Seller’s Warranties” shall have the meaning ascribed to it in Clause 6.1.1 

hereof. 

“SAFE” Shall mean the State Administration of Foreign Exchange 

or its local counterpart having jurisdiction. 

“SASAC” shall mean the State-owned Assets Supervision and 

Administration Commission of the State Council of the 

PRC or its local counterpart having jurisdiction. 

“MOFCOM” shall mean the Ministry of Commerce of the PRC or its 

local counterpart having jurisdiction. 

“New AoA” shall mean the new articles of association of the 

Company, as executed by the Purchaser as the 

shareholder of the Sale Equity. 

 

Part 2 - INTERPRETATION 

1. PRC Governmental Authority 
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References in this Agreement to the PRC governmental authorities or departments 

include such authorities or departments at the central, provincial, municipal and other 

levels and their successor authorities or departments. 

2. Laws 

References in this Agreement to any law or regulation include references to such law 

or regulation, as amended, modified or replaced from time to time, and any laws or 

regulations made pursuant to such law or regulation. 

3. Documents 

References in this Agreement to any agreement or document include any agreement 

or document that supplements, modifies or replaces such agreement or document. 

4. Persons 

References in this Agreement to persons include any individual, company, 

partnership, joint venture, unincorporated association, state or governmental 

authority or department, trust or other entity, whether having a separate legal 

personality or not. 

5. Clauses, Schedules, etc. 

References to this Agreement include any Schedules hereto, and references to 

Clauses and Schedules are to Clauses of, and Schedules to, this Agreement. 

6. Singular and Plural 

The singular shall include the plural and vice versa. 

7. Headings 

Headings shall not affect the construction of this Agreement. 
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SCHEDULE 2 

PART I: SELLER’S OBLIGATIONS ON CLOSING 

At the time of the Closing, the Seller shall, after the Purchaser has performed all the 

obligations under Part II of this Schedule 2 deliver (cause to be delivered) or make available 

the following documents to the Purchaser: 

(i) a certificate of capital contribution showing that the Purchaser is holding the Sale 

Equity; 

(ii) a register of shareholders of the Company showing that the Purchaser is holding the 

Sale Equity; 

  



6 

PART II: PURCHASER’S OBLIGATIONS ON CLOSING 

On or before the Closing Date, the Purchaser shall immediately complete all related works 

and steps that enable the offshore account designated by the Seller can receive all of the 

amounts provided under Clause 2.2.1 within the timeframe under Clause 4.1 (vi) hereof, 

including but not limited to: 

1. The Purchaser shall and shall ensure relevant parties (including but not limited to华融

国际信托有限责任公司 but excluding SAFE) to, in addition to handing over the 

payment instructions, immediately complete all other relevant work that may be 

required by the Escrow Bank, SAFE, tax authorities and other government bodies so as 

to ensure that Harris is able to unilaterally instruct the Escrow Bank to release from the 

Escrow Account and remit out of the PRC all of the amounts under Clause 2.2.1 hereof 

to Harris offshore, without any need for any form of cooperation or assistance from the 

Purchaser or other relevant parties. 

 



7 

SCHEDULE 3 

SELLER’S REPRESENTATIONS AND WARRANTIES 

 

1. Organization and Qualification of Company. The Company has been duly 

incorporated and organized under the laws of its place of incorporation, has the 

capacity, power and authorization requisite to own and operate its Assets and to 

carry on its business as contemplated by this Agreement and its business license. 

2. Total Capital and Other Particulars of Company.  As of the Execution Date, the 

registered capital of the Company has been fully contributed by its shareholders. 

3. Sale Equity. Harris is the legal and beneficial owner holding the 5.36% Equity 

Interest in Guangxi Guigang AKR Container Port Co., Ltd. There is no 

Encumbrance, nominee shareholding arrangement or co-ownership arrangement 

over or affecting the Sale Equity, no agreement or commitment to give and create 

any such Encumbrance, nominee shareholding arrangement or co-ownership 

arrangement, and no restriction on transfer (other than any restriction on transfer 

under the Constitutional Documents). 

4. Authorization. The Seller has the capacity, power and authority requisite to execute, 

deliver and perform this Agreement. All actions on the part of the Seller necessary 

for the authorization, execution and delivery of and the performance of all of the 

Seller’s obligations under this Agreement, and for the authorization, issuance and 

delivery of the Sale Equity, have been taken or will be taken prior to the Closing. 

5. No Breach. The execution and delivery by the Seller of this Agreement and the 

performance by the Seller of its obligations under this Agreement do not and will 

not: 

a) breach, or constitute a default under, the Constitutional Documents of the 

Company; 

b) result in a breach of, or constitute a default under, any Contract to which the 

Seller is a party or by which it is or its real properties or Assets are bound, 

or result in acceleration of any obligation under any loan agreement; or 

c) result in a breach or violation of or an incompliance under any Applicable 

Law applicable to the Seller. 

 

 


